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INTELLECTUAL PROPERITY RIGHTS IN INDIA

*DR V ANATHA LAKSHMI
IQAC Co-ordinator, Head Dept of Mathematics,
P.R. Govt College (A) Kakinada

** ATHILI ANNAPURNA, Asst Prof
P.R. Govt College (A) Kakinada

INTRODUCTION:

. Intellectu_al proper.ty Right (IPR) is a term used for various legal entitlements which attach to
certain types of information, ideas, or acquisition, registration or enforcement of IP rights must be
pursued or obtained separately in each territory of interest.

Intellectual property rights (IPR) can be defined as the rights given to people over the
creation of their minds. They usually give the creator an exclusive other intangibles in their
expressed form. The holder of this legal entitlement is generally entitled to exercise various
exclusive rights in relation to the subject matter of the Intellectual Property. The term intellectual
property reflects the idea that this subject matter is the product of the mind or the intellect, and that
Intellectual Property rights may be protected at law in the same way as any other form of property.
Intellectual property laws vary from jurisdiction to jurisdiction, such that the right over the use of
his/her creations for a certain period of time. ‘

What is Intellectual Property?

Intellectual property is an intangible creation of the human mind, usually expressed or
translated into a tangible form that is assigned certain rights of property. Examples of intellectual
property include an author's copyright on a book or article, a distinctive logo design representing a
soft drink company and its products, unique design elements of a web site, or a patent on the process
to manufacture chewing gum.

Categories of Intellectual Property
One can broadly classify the various forms of IPRs into two categories:

IPRs that stimulate inventive and creative activities (patents, utility models, industrial
designs, copyright, plant breeders’ rights and layout designs for integrated circuits) and

IPRs that offer information to consumers (trademarks and geographical indications).

IPRs in both categories seek to address certain failures of private markets to provide for an efficient
allocation of resources

IP is divided into two categories for ease of understanding: Industrial Property
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* IPR as Instruments of Development

Key drivers of economic performance in R&D based growth models

Intellectual property policies do affect the extent and nature of investments undertaken by multinational
enterprises. At the same time, relative to othe
to

r factors determining foreign investment decisions, IPRs seem
b

e of relatively minor importance._uration of Intellectual Property Rights in a nutshell

Term of €very trademark registration is 10 i ichi d
years from the date of mak icati hich is deeme
to be the date of registration. MEOfThe gapication

Copyright generally lasts for 3 period of sixty years.

€ registration of a geographical indicatiop jg valid for a period of 10 years
The durat; o :
.- :i] i:;a:{:)g I;)pfl irfftljitrrlag;nr of ng Layout Design is for 5 period of 10 years counted from the dait;
_ egis itati
India ro it coﬁn N 0on or from the date of first Commercial exploitation anywher’

I Country specifjeq by Government of India whichever is eatl

With over 3 millj er
fipe o fon applicationg filed per yea ¢ :
; I ion i e
| ide with Browth rates of , similgr ma;r?i(tisg::a;lsf tI;ertei'non lts utl: "
. cn 2Q09, one quartey fall traq L e
Ombined With P

. . 0
locateq iy, Asia accounteq foarr c3s7h;l? by tlndla, the R cre filed at the China Tra ffi
cen

. ur t
of tota] o gpllbhc of Korea and Japan, these I high®
ademark applications. India showe



ISBN 978-81

IPR —-CHALLENGES & ISSUES IN INDIA '93325(%7.4

INTELLECTUAL PROPERTY RIGHTS: INDIAN SCENARIO
SMT K.N.B.Ky,

LECTURER IN COMMM]/:é{!

PR GOVTDEGREE COLLEGE(A)KAK Nt

** SRI. Y. RAJESH Kup

Asst Govt p|eadEr
/\ple,}iyderabadj

------
LT
LTS

INTRODUCTION

Intellectual property (IP) has emerged as a key qrivgr in knpwledge economy, I ,
present scenario, IPR awareness is the key to technological innovations apd In the emergin
knowledge-based economy; the awareness among the creators of 'mforma.tlgn and .kHOWledge
about IPR has become essential in the digital environment because in the dlg}tal €nvironment j;
is becoming difficult to prove rights violation whenever they'ocgu.r. Thls-paper gives an
overview of intellectual property rights (IPR) issues & challenges in digital environment anq the
paper deals with the copyright law as well as the role of librarians in the protection of copyright
literature. Study also focused on patrons need towards understanding IPR laws in using library
services without infringement.

Intellectual property rights are provided as a protection and incentive to the creators, whose
creativity could otherwise be freely used by others. The society expects the creators to make their
work available in the market where this work can be bought and sold. But while the society
wishes to encourage creativity, it does not want to help the grooming of harmful market power.
And for this reason, certain limits are built in the rights granted to the creator, in terms of time

and space, by the state. Rights are granted for fixed period of time and protect only the fixation
of creativity in material form.

INTELLECTURAL PROPERTY RIGHTS — LOOKING BACK

Prior to General Agreement on Tariffs and Trade (GATT), intellectual property rights
were not subject to formal international trade negotiations. Rather, intellectual properties were
subject only to international conventions like Berne and Rome conventions concerning
Copyrights. These conventions required ‘national treatment’, i.e. treat foreigners the same &

nationals. As a result if the member nation opted to provide limited protection to the creato
then no greater protection was available to foreigners.

INTELLECTUAL PROPERTY RIGHTS — THE DAYS AHEAD

development, scientific and i e an
technological development, protection of traditional knowleds® "

scientific and ¢c i . .

an issue hag bccggin;:p(;?'l;n?%erauon between industrialized and developing Countrlest:tutiOHS'
’ ant becau . insti A

Today’s world js a ‘World of O s¢ of the emergence of corporates' as dominant 1nS A

. " W
dimension h tted @ Pportunities and Threats’ WTO); wherein the KnO*"..
as acquired a new role In wealth creation, [n this(era of) ,comemporary know]edg
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he ,Orpomtr:s' \\iSh‘ Y 'esmbh.sh~ th‘cir rights on this resource to ensure a proper ‘Return on
avestment / In\‘ent}on / 11}!}3\ :}non . Where on one side these corporates' play a dominant role
n discovenng “}‘““mo“ ecge, on the pthcr side, these coporates' try to appropriate the
rnowledge of nations anfl c?mmunmes. With ‘the advent of globalization and a borderless world,
pations have beefl \.\x‘:ﬂlk‘enc\d and ?orpomtes have emerged as states in themsclves. This has
made attempts of pl.ﬁ}L.‘ of people’s knO\\ilcdgc easicr. “How are we going to ensure that our
1n1ellefmﬁlipmpe“?. is protected at an offshore location?” is a question often asked in board
meetings of companies that are plar}mng their offshore initiatives in India. The importance of IP
c_\ponentiall_\'. increases in companies that are planning to execute some of their core projects
oftshore and 1n COMPANIES tha‘t need to provide access to classified company data to the offshore
location for BPO/C all center initiatives. It is important for companies to understand IP rights in
India and the best practices that can be followed to protect the IP. Intellectual Property will no
Jonger be seen as distinct or self contained domain, but rather as an important and cffective

licy instrument that would be relevant to a wider range of socio — economic, technological and
political concems. Moreover, as technological advancements have become a requircment for
sustained growth in the future. a new emphasis is emerging on research and development. It is
for this reason that intellectual property and its protection have gained greater importance.
Intellectual Property has now been recognized as an important tool for technical, industrial and
economic development.

SIGNIFICANCE OF INTELLECTURAL PROPERTY RIGHTS

The main purpose of intellectual property law is to give protection, encourage the
research innovation and rewarded for their original work. Without IPR, creators and inventors
would derive no benefit/ gain from new ideas from their work, and the investment made in that
works would never be compensate. It can be valuable because it represents ownership and an
exclusive right to use, manufacture, reproduce, or promote a unique creation or idea. Like other
forms of property, Intellectual Property is also an asset which can be owned, sold, and
exchanged. The importance of intellectual property was first recognized in the Paris Convention
for the Protection of Industrial Property (1883) and the Berne Convention for the Protection of
Literary and Artistic Works (1886). Both treaties are administered by the World Intellectual
Property Organization (WIPO). IPRs have assumed significant importance since the signing of
the Agreement on Trade Related Intellectual Property Rights (TRIPS) under World Trade
Organization (WTO). India has been a World Trade Organization (WTO) member since 1995.

COPY RIGHT:

Copyright protects the labour, skill and judgment of someone’s author, artist or some
other creator, expender in the creation of original piece of work. It .provides legal rights
exclusively given for a definite period to the creators of an intellectual work e.g. literary works
(anything in writing) artistic works (drawing, maps, plans, etc.) musical works, films, sounds,
recordings, computer programs for sale or any other use. Copyright protection begins when
Works are actually created in the tangible form. Copyright was designed for three basic reasons
that are to reward creators for their original works; to encourage availability of the works to the
P_“blic; and to facilitate access and use of copyrighted works by the public in certain
Circumstances. India has a very strong and comprehensive copyright law based on Indian
“Opyright act 1957, which was amended in 1984,1992,1994 and 1999.The copyright has its
onigin from Indian copyright act 1847 enacted during East India Company. Further the copyright
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\  [ntroduction:

5 Intellectual property (IP) is a category of property that includes intangible creations of the
| human intellect. Intellect}lal property encompasses two types of rights; industrial property rights
. (trademarks, patents, designations of origin, industrial designs and models) and copyright. It was
L pot until the 19th century that the term "intellectual property" began to be used, and not until the
Jate 20th century that it became commonplace in the majority of the world.

3 Intellectual property rights include patents, copyright, industrial design rights,
. trademarks, plant variety rights, trade dress, geographical indications,*” and in some
* jurisdictions trade secrets. There are also more specialized or derived varieties of sui generis
. exclusive rights, such as circuit design rights (called mask work rights in the US) and
| supplementary protection certificates for pharmaceutical products (after expiry of a patent
"1 protecting them) and database rights (in European law). The term "industrial property" is
_ff‘ sometimes used to refer to a large subset of intellectual property rights including patents,
* trademarks, industrial designs, utility models, service marks, trade names, and geographical
; indications. The main purpose of intellectual prorerty law is to encourage the creation of a large
| variety of intellectual goods. To achieve this, the law gives people and businesses property rights
. to the information and intellectual goods they create — usually for a limited period of time.

Hypothesis: oo sy -
. There is a great need to limit the existing provisions related to the statutory licensing, this is
| indirectly cause the misbalance between the rights of Copyright owners and broadcasters.

Research Methodology:

The researcher has adopted analytical method of research in proceeding with the proj?ct.
* Copyright is the exclusive right which is given by thf: government to the owner of the qngmal Yvork. It’s a
.~ legal concept, and given normally for a limited period. The purpose of glVl:‘ﬁ Sé‘:h k'_“‘:\ of rights to t:e
. Creator is basically to compensate for their in return gf their intellectual wealth. opyright is given to the
. eXpression of an idea or information. Laws and applicable rules related to the Copyright under the India
* hasbeep right Act, 1957. . R _
e Fofi,iir::g :;de’rl‘?: E‘mri f the work may grant any mteres} m;u; ctohpyrlghted wgrkl to
. S0me other person though the way of licensing. It should be dul)}'1 stgn;ts aylic :n(s)in;:aore\'y 1 ;ﬁ
.~ authorizeq agent. Licensing allows copyright holders to choose tl e ngse anlicansee g;ciups o
“filhOut passing title. A copyright owner &% shdse, @ gr?mtarrli(t:g?ies or other critcr{a. Each
Eghts o geant mmore ligmited lice?ses basz((i)n(:l?tigfxcs)grl?rlsltiltl:tioens, and royalty arrangements as
€nse ¢ of terms, ’ o .
agreed u?)r:,: ni‘:lm:r;aitcee ::inagfrz);mract _Licenses, therefore, can l;;o?nlififl tsc;%l;fg:l?gtn nft'xcx:.emsxzulx}
Ncome for copyright owners Non voluntary licenses are.ml:lceZSi:]ri);s b comiutiGite he/sare e
© Owner of the copyright holder denies t0 republish or if he de
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b the complaint can be made agains;
« o , le grounds then pi
the public without any reasonable & | | ] e
uele 1;1& Slt‘ tary licensing the problem which arises 15 regarding to the unreasq a
n voluntary g, 4
s » 7 y g ) L
ns set by the owner of the cop righ I
and (;)nd‘:;?[hsesc - rards the compulsory and statutory licensing. For the hassje free the
attention ¢

ourts tow . s f non- v s . Wo
or for the reduction in the litigation and negotiation thc' concgl‘i:: iot s exteroxlitrclltanly liceng, 'k
been introduced. Earlier it was just compulsory hce.:nSI;g rr:l Lol i to the Saty,
licensing as well. Distinguishing Compulsor)f Licensing I'TO ‘ohtedr\};ork .fsmg '
Compulsory licenses provide for the right to use @ COPYTIST fic diff 1 certain proceg
7 : : & 1a no specific difference as such
n torily defined fee 1s paid . There 1s no spect bety
are followed and a statutorily arisdictions both the terms : Veen

ensi icensing. In many J
statutory licensing and compulsory licensing '  OUL € Useq
interchangeably. However the Indian copyright law tries to make a distinction between the T

in the sense that under compulsory licensing the rate of r_oyalty is left to bf_? negotiated by
parties but in statutory licensing the rate of royalty 1s decided b)_' the Copyright Board . I this
form of statutory licensing permission is not required before using someone else’s intellectyy|
property, provided that a fee is paid. Licence is created by statute and not the copyright owpe

nor the user.

t work or the copyright societies. This Ilflltlem‘s
S

Statutory Licensing In India:

Section 31C deals with the statutory licensing to make cover versions and rules 23 -28 of
the Copyright Rules, 2013 talks about the procedure which need to be followed to get the license
The recording can only be made after the expiration of the year after the publication of the
copyrighted original work and for the person should need to disclose his intention to produce the
same in a prescribed manner, copies are supposed to be provided and the royalty which is fixed.

It gives the right to the broadcasters. If any institution or organization wants to broadcast
a work which might include sound recording can do the same but for that they are required to
give the prior notice to the owner and need to pay royalty in advance which is fixed according to

thors name shall be done during

the copyright board. The announcement of the performers or au
the broadcasting. Records and book of account need to be maintained and shall be presented (0

the Article 9(2) of the Berne Convention it talks about the exclusive right granted to the au 0f5f

for the reproduction of their work in any form. And also gives the authority to the legislation 0
de equitable remuneration

the member country to provide reproduction in special case and provi
without doing any injustice to the author .

It can be exercised only in the country recommended by them. Further the Jegislation
the member country are to prescribe the conditions under which sound recording rights ¥
exerc.:iged. India has given the formal consent to the Berne Appendix and act according 0 les
provisions relating to the another problem which has been faced by the Community Radic i in
stations in India is that there are different kinds of broadcasters are active bU nelﬂ‘?fhis
Copyright Amendment Act,2012 nor in Copyrights Rules the distinction is mention™ s
becoming very crucial in present situation. There are basically two kinds of stations * C°T
owned FM radio stations and Community radio stations. Both work differently AT
distinction has been made between the commercial radio t;roadcasters and the commvZ ord®
broadcastel‘rs. They both have different functions and motive behind broadcasting: (:15 up?”
owned station or commercial radio are basically profit oriented and the business S ¢

the paid programs and advertisement. Whereas the community radio stations ar¢ !
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ies in the world, the laws and provisiong are
way. If we look around the other countries 1n th Way Moy,

specific and cover a variety of situation.

. the Community Radio broadcaster apg the ¢q
. isti n should be made between Compg,
bA Sl?é?ecrnql'he community broadcaster should be allf)wed to bro?dcastththe COPyrighte W:)lal
wri(:}?out an); payment of royalty, or if there is need to impose any fees, the same shqy, dbe t}:k
g
inal. e : h
:1 (}ftn:;fects the competition, to keep the competition in market, licensing should not b v

liberal.

CONCLUSION:

Copyright only protects the expression of an idea. Anyone can create a Similar work only {4,
exact copying is not allowed. The idea or expression should be different, COpyright :
intellectual property and should be protected like the real or personal Property . If the COpyrigh
owners have the exclusive right over the work they have done the why there is 5 need 1,
intervene the govt. who didn’t even know the exact value or hard work done over the wory
What can the owners are suppose to do if the copying of their work is beyond thej; contro],
although facilitated by the government itself. When the rate is fixed by the government there will
be more chance to get the political influence over it and Because of the less reimbursemen; there
is less inventiveness regarding with the new work and if the rate if fixed by the government they
it takes another law to change it. :

When the market rate comes out higher then what is expected, it can frustrate both the
users and owner and to escape this situation negotiation is the best solution. Another area which
is need to take concern is the rates. Government uses normally the national rates not area hase
and if there rates are on fault then it would result in ejther overcompensation or under
compensation which wil] definitely hit any of the parties. There is a need to limit the principle
lays down regarding to the statutory licensing and also need to protect the exclusive rights of the

owner. The mandatory licensmg should be an €xception rather than making it a rule.it should not
use to exploit the owner itself. There 1 a need to maintain the balance. The market game should
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